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Avrising gut of Order-in-Original No DC/D.Khatik/07/CEX/Kadi dated 31.05.2020 issued by

Ceputy Commissioner, CGST & Central Excise, Kadi Division, Gandhinagar,
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srireraat w1 A v o Name & Address of the Appellant / Respondent

M/s Bisazza India Private Limited, {Unit-l), Survey No. 372/2, Near GAIL & GIDC Office,
Village:Budasan, Kadi-382715.
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may

file an appeal or revision application, as the one may be against such order, to the appropriate authority

in the
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
ry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street. New
- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

provigo to sub-section (1) of Section-35 ibid .
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
er factory or from one warehouse to another during the course of processing of the goods in a
ouse 2r in storage whether in a factory or in a warehouse.

In case of rebate of duty of excise on goodé exported to any country or territory outside India of
cisable material used in the manufacture of the goods which are exported to any country or
ry outside India.
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{b) in case of rebate of duty of excise on goods ek'ported to any country or territory outside India of
on excisaple material used in the manufacture of the goods which are exported to any country
or territory outside India.

(m) al¥ e af qrar B Qe ag @ v (Qos T EE #) Rale B v A 8@y

(d)

HAYG
nf sy
HilEY | ¢
o ufg M

yeep (3rdren) fraresh, 2001 & Brem o @ aiorta Rifafde wom den gu-a A G ol 4 ftG e @
e @ &4 w @ flar qet-aiy wd aidrer andy @) <) ol @ wer sfm andwa @ s
e e 5 w1 pardd ¢ ol urioss-3 ¥ Feifa W @ e @ w9 @ e AaR-e e
ey |

of the OID and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Hepd of Account.
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The revisjon application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupee¢ One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 112 of CGST act 2017 an appeéi lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other thag as mentioned In para-2(i} {a) above.

The appdal to the Appellate: Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
which at fast should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amount df duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Assit. Registar of a branch of any
nominate|public sector bank of the place where the bench of any nominate public sector bani of
the place|where the bench of the Tribunal is situated.




(3) | aft 30 omew H FE YA I T TEEY B 2 A IAF A AR B AU @R HopreE guded
0 R b o afke 3w qw@ 3 &1 g o B forr o) i @ gen & fav gunRefa ardiefa
it B UE adla W Bdld RN Bl b A [Far smar #

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appeilant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appliéation or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item of the
court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appetlate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for

filing appeal before CESTAT. (Section 35 C (2A} and 35 F of the Central Excise Act, 1944, Section 83
. & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

{xciv) amount determined under Section 11 D;
{xcv) amount of erroneous Cenvat Credit taken;
{xcvi) amount payable under Rule 6 of the Cenvat Credit Rules.
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- 8(h In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the dhty demanded where duty or duty and penalty are in dispute, or penalty, where penaity alone is in
dispuge.”

I Any person aggrieved by an Order-In-Appeal issued under the Centrai Goods and Services
Tax Act,2017/Integrated Goods and Services Tax Act, 2017/ Goods and Services Tax(Compensation 1o
state$} Act, 2017 may file an appeal before the appellate tribunal whenever it is constituled within three
months from the president or the state president enter office.




F.No. GAPPL/CEXP/225/2020.

ORDER-IN-APPEAL

M/s. Bisazza India Pvt. Ltd. (Unit-1), Survey No.372/2, Near GAIL & GIDC
Ofﬁce, Village : Budasan, Kadi-382715, Mehsana, (hereinafter referred as ‘appeflanr’) has
_ ﬁléd the [present appeal against the Order-in-Original No. DC/D Khatik/07/CEX/Kadi dated
31.08.2020 (hereinafter referred as ‘impugned order’) passed by the Deputy Commissioner of
CGST &|Central Excise, Kadi Division, Gandhinagar Commissionerate (hereinafier referred

as ‘adjudcating authority’).

2(i). The facts of the cases, in brief, are that the appellant is engaged in the
manufacfure of Glass Mosaic Sheets falling under Chapter 7016 of the First Schedule to the
Central |Excise Tarift Act, 1985 and was holding Central Excise Registration
No.AAAICB6284GXMO003. The appellant was also holding Service Tax Registratioh
No.AAAKCB6284GST002, for receiving various services. During the course of deparimental
audit of fhe financial records of the appellant for the period April-2016 to June-2017, it was
noticed that the appellant has cleared Glass Mosaic/Glass Products/Other articles, falling
under Capter 7016 of the Central Excise Tariff Act, 1956 (hereinafier referred as *CETA’),
to M/s. The Indian Hotels Company Lid. and M/s. MPG Hotels and Infrastructure Venture,
by debitjng the amount of duty from Served from India Scheme Certificate. However, it
appeareq to the officers of audit team that the goods, which have been cleared, ar¢ not
covered funder Notification No.34/2006-CE dated 14.06.2006 and thus the clearance of such

goods cgn be said to be without payment of duty.

2(ii) Accordingly, a Show Cause Notice dated 22.03.2019 (héreinafter referred as
‘SCN’) jwas issued to the appellant proposing demand and recovery of the excise duty
amountipg Rs.10,82,732/- with interest under proviso to Section 11A(4) and Section 11AA
of the Central Excise Act, 1944 respectively. DPenalty under Section 11AC(1)(c) of the
Central [Excise Act, 1944 was also proposed to be i;nposed upon the appellant. The said
observation was reflected as Revenue Para-2 in the Final Audit Report No.1661/2018-19
dated 39.04.2019 (hereinafter referred as *FAR’) issued by the Assistant Commissioner of

Central Excise & Central Tax, Audit Commissionerate, Ahmedabad.

2(iii). The said SCN was adjudicated vide the impugned order under which, the
proposgl made in the SCN regarding demand & recovery of central excise duty amounting

Rs.10,8p,732/- alongwith interest was confirmed. Penalty equivalent to the duty confirmed

was alsp imposed upon the appellant under Section 11AC(1)(c) of the Central Excise Act,

1944.




FNo.:  GAPPL/CEXP/225/2020.
3. Being aggrieved with the impugned order, an appeal has been preferred by the
apjpellant on the grounds that :
(i) the notification exempts capital goods including spares, office equipment,

- professional equipment, office furniture and consumables, related to its service
sector business;

(ii) the term cafyital goods is defined in the said notification as having the same
meaning assigned to it in paragraph 9.12 of the Foreign Trade Policy and that

says that

“Capital Goods” means any plant, machinery, equipment or accessories
required for manufacture or production, either directly or indivectly, of goods or
for rendering services, including those required for replacement, modernisation,
technological upgradation or expansion. It also includes packaging machinery
and equipment, refraciories for initial lining, refrigeration equipment, power
generating sets, machine tools, catalysts for initial charge, equipment and
instruments for testing, research and development, quality and pollution control,
Capital goods may be for use in manufacturing, mining, agriculture,
aguaculture, animal hushandry, floviculture, horticulture, pisciculture, pouliry,
sericulture and viticulture as well as for use in services secfor”.

(i) the definition under Cenvat Credit-Rules, 2004 has not even remote relevance to
the issue on hand;

(iv)  all the buyers are service providers and tiles/glass mosaic are used by them in the
hotel premises i.e. in the building. As such these goods are accessories and
would be capital goods for the service providers. Therefore end use of product
would remain same viz. used as tiles or glass mosaic for buildings. Moreover, no
end use of the product is required;

v notice is partly time barred as the period covered prior fo February-2017 is
beyond period of two years under Section 114;

(vi}  removals were made under knowledge and signature of the Department officers
and alleged non-filfillment of condition of notification was never pointed out.
Since Department was aware aboul such removal, extended period can not be
invoked,

5 Personal hearing in the matter was held on 29.04.2021 in virtual mode. Shri
Shridev J. Vyas, Advocate, attended the hearing for the appellant. He reiterated the

ibmissions made in appeal memorandum.

A

o I have carefully gone through ghe facts of the case available on records,
siibmissions made by the appellant in the Appeal Memorandum as well as at the time of
personal hearing. The issue involved in the case is whether the appellant had correctly
deared the products Glass Mosaic/Glass Products/ and other articles to hotels by availing
Henefit of Notification No. 34/2006-CE dated 14.06.2006 by debiting duty from Served From
Thdia Scheme Certificate or otherwise. Further whether the demand invoking extended

fleriod of limitation is legaily sustainable or not.

(1), The provisions contained -under Notification No. 34/2006-CE dated
14.06.2006 reads as under :

“Served from India Scheme — Exemption to goods supplied to service provider
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In exercise of the powers conferred by sub-section (1) of section 54 of the Ceniral Excise
Act| 1944 (1 of 1944), read with sub-section {3) of section 3 of the Additionnl Dusies of Fxcise
(Gdpds of Special Importance) Act, 1957 (38 of 1957) and sub-section (3) of section 3 of
Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 of 1978), the Central
Government, on being satisfied that it is necessary in the public interest 0 10 do, hereby exempis
goods, namely. -

{i) in the case of hotel or stand alone restaurant, office equipment, professional equipment,
offite furniture and consumables, velated 1o ils service secior business and food items and
alcbholic beverages but excluding other products classifiable in Chapters 1 10 24 of the First
ScHedule to the Customs Tariff Act, 1975 (51 of 1975);

(i) in the case of service provider other than hotel or signd alone resiauranl, capital goods
including spares, office equipment, professional equipment, office furniture and consumables,
rel@ited to its service sector business, -

whn cleared against a Served from India Scheme Certificate, (hereinafter referred to as the said
Celtificate) issued under paragraph 3.6.4 of the Foreign Trade Policy, from -

(1) the whole of the duty of excise leviable thereon under the First Schedule and the Second
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986);

the whole of the additional duty of excise leviable thereon under section 3 of the
itional Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1958); and

the whole of the additional duty of excise leviable thereon under section 3 of the
itional Duties of Excise (Textile and Textile Articles) Act, 1978 (40 of 1978)

that the said certificate has been issued 1o a service provider by the Regional Authority
aryd it is produced before the jurisdictional Central Excise Officer at the time of clearance Jor
debpit of the duties leviable on the goods, but Jor this exemption .

Provided that exemption from duty shall not be admissible if there is insufficient credit in
the said certificate for debiting the duties leviable on the goods, but for this exempiion;

(i that the said certificate and goods cleared against it shall not be transferred or sold;
Provided that transfer of the said certificate and goods may be allowed subject to actual
user condition within the service providers of the group company or managed hotels as defined in
ragraph 9.28 and paragraph 9.36 respectively of the Foreign Trade Policy, as the case may be.
that in respect of capital goods, office equipment and professional equipment a certificate
frbm the jurisdictional Deputy Commissioner of Ceniral Excise or Assistant Commissioner of
Chniral Excise or an independent Chartered Engineer, as the case may be, is produced
eqnfirming installation and use of the goods in the faciory or premises of the holder of the said
cdrtificate, within six months from the date of clearance or within such extended period as the
puty Commissioner of Central Excise or Assistant Commissioner of Central Excise, as the cuse
1y be, may allow,

~

planation - For the purposes of this notification, -

“Capital Goods" has the same meaning assigned to it in paragraph 9.12 of the Foreign
vade Policy;

) “Foreign Trade Policy” means the Foreign Trade Policy 2004-09. published as the
tt{ﬁcarion of the Government of India in the Ministry of Commerce and Industry, vide No.
2004, dated the 31st August, 2004, as amended from time 10 time;

ii) “Regional Authority” means the Director General of Foreign Trade appointed under
betion 6 of the Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992) or an
fficer authorized by him to grant a certificate under the said Act.

Wotification No. 34/2006-C.E., dated 14-6-2006] "
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[Emphasis supplied]

On perusal of the above Notification, it is observed that for claiming

Exemptjon to the goods supplied to service provider under “Served from India Scheme™,

there arp two categories. First, the Hotels and Standalone Restaurants and second, other than

nd Standalone Restaurants.
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T(ihi). For the First category, i.e. “Hotels and Standalone Restaurants”, exemption is
avhilable for office equipment, professional equipment, office furniture and consuniables,
relpted to its service sector business and food items and alcoholic beverages but excluding other
préducts classifiable in Chapters 1 1o 24 of the First Schedule to the Customs Tariff Act, 1975

(51 of 197. This clearly reveal that exemption for capital goods is not available for the first

cafegory of Assessees i.e. Hotels and Slandalone Restaurants.

7(pv). So far as the second category is concerned viz. “Service Providers other than
Hétels and Standalone Restaurants”, the exemption is available for capital goods including
spares, office equipment, professional equipment, office furniture and consumables, related

to| its service sector business. Thus, exemption is available to the Assessees/Service

Ploviders, which are other than Hotels and Standalone Restaurants in respect of capital
®

Tqv). It is an undisputéd fact that the goods have been supplied to M/s. The Indian

ods.

Hotels Company Ltd. and M/s. MPG Hotels and Infrastructure Venture. The appellant has

nbt disputed that the goods recipient were Hotels & Standalone Restaurants. The appellant’s

ofly contention is that the goods supplied to these Recipient were capital goods. However
ekemption to capital goods are not meant for Hotels and Standalone Restaurants. The facts

early reveal that the goods recipient were Hotels & Standalone Restaurants and thus even-

\]

{, for the sake of imagination, it is presumed that the goods supplied by the appellant were

—

hpital goods, the exemption is not available under the said Notification.

[¢]

A vi). Provisions stipulated under the Notification are very much clear and do not
‘ Itave any doubt about its applicability. The appeliant has tried to contend that their goods
are capital goods however, the goods i.e. Glass Mosaic/Glass Products/Other articles falling
inder Chapter 7016 of the CETA, do not qualify the definition even as stipulated under
flaragraph 9.12 of the Foreign Trade Policy (which has been mentioned by themselves (para

3(ii) hereinabove).

3. In view of the discussion made under para-7 above, it can be safely concluded
that neither the goods supplied by the appeilalr‘lt can be considered to be ‘capital goods’ as
they do not qualify the definition provided under paragraph 9.12 of the Foreign Trade Policy
Lor the same had been supplied to the ‘service providers other than Hotels & Standalone
Restaurants’.  Moreover, the goods supplied by the appellant i.e. Glass Mosaic/Glass
Products/Other articles falling under Chapter 7016 of the CETA, can aiso not been

//Eamconsidered as ‘office equipment, professional equipment, office furniture and consumables,
£ ke




related td its service sector business and food items and alcoholic beverages’ meant for
Hotel and Standalone Restaurants as stipulated under (i) of the Notification No.34/2006-CE |
dated 14.06.2006. Thus, the goods supplied by the appellant do not_qualify the provisions of
Notificatibn No.34/2006-CE dated 14.06.2006 and thus all the contentions raised by the

appellant fare not at place.

9. Appellant has further contended that removals were made under the
knowledge and signature of the Departmental officers. Itis observed that the said contention
has been|raised by them before the adjudicating authority also (para-16 of the impugned
order). |However, the said contention has neither been considered or entertained by the

adjudicatjng authority, nor there is any findings of the adjudicating authority in this regard.

10. In view of the above discussions, it would be prudent that the matter may be
remandedl back to the adjudicating authority to pass an order afresh by following the
principle] of natural justice and give its finding on what is discussed in para-9 in this order

and the ifvocation of larger period in this regard.

L1 The matter is remanded back to the adjudicating authority as per the direction

containefl in para-10 above. The appeal is disposed of accordingly.
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ddl./)t. Commissioner, (Systems), CGST & Cen. Excise, Gandhinagar Comm’rate.
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